OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honoreble P, W. Minter
County Attorney

Jim Hogg Cowmty
Hebbrmville, Toxas

Dear Sir: Opinion No. 0-3732
Re: VWhere a defendant is convicted
on & camplaint in a Justice
court and is serving his fine
and costs in jail, may he be
tried on insanity ocharges is-
| sued by the Jjustice court when
he becomes insane?

Your request for our opinion on the hereinabove
captioned question has been received. We gquote from your
request as follows:

"As per telephone conversstion today vhere
defendent convicted on complaint in Jjustice
cowrt is serving fine and cost in } and be-
comes insane may he be tried on insanity issusd
by Justice Court under title Twelve, C. C. P."

Article 921, Title 12, of Vernon's Annotated Code
of Criminal Procedure provides as follows:

"If at any tims after occnviction and by
the mammer and method as hereinafter provided,
it be made kmown to the :ﬁ of the Qourt In
wvhich the indictment has wned,
the defendant has become Insane, since his con-~
viction, & jJury shall bs empaneled as in ordi-
nary criminel cases to try the gquestion of in-
sanity."

An indictment must be presented or returned by the
grand jury to the district court and not to the county court
or an inferior tribwmal. Article 393, V. A. €. C. P.3 23

Tex. Jur. p. 591‘-
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The jurisdiotion, power and suthority of justices
of the peace are such as are fixed by the Comstitution and
statutes. Artiole 5, Bection 19, of the Texas Constitutiom
provides in part as follows:

"Justices of the pesce shall have jurisdie-
tion in criminal matters of &ll cases vhere the
penslty or fine to be imposed by lawv may not be
more than for two hundred dollars, ., , . . "

A similar provision is found in Article 60 of Vernon's
Amotated Code of Oriminal Procedure. As stated in the opinion
in the case of Ginnochio vs, State, 18 8. W. 82, the vords
used in the Constitution wvhich convey Jurisdicticm upon the
justises of the peace “are clear, strong and entirely unambig-
uous.

It appears to be wvell settled in felony cases in
Texaa that, under Article 921, the District Court in vhich &
defendant vas convioted has exclusive JurisdictIon to try the
issue of insanity after conviction. Ex parte Millikin, 299
8. W. 433; Ex parte Davenport, 7 8. W. (24) 589; Escus vs,
State, 227 8. W. 483; Bland vs. State, 132 8. W. (24) 274,

We have been unable to find any Texas case vhich
either holds or discusses the effect of Article 921 in & ocase
vhere the defendant becomes insane after a convioction in the
Justice court.

We are of the opinion that in using the words "judge
of the court in vhich the indictment has been returned,” in
Article 921, the Legislature intended to limit the application
of said Article to convietimms in the distriot court. Novhere
in either our Constitutton or statutes is there any authority
or jurisdiotion conferred omn & justice court to determine the
issus of sanity vel non or to conduct lunasy proceedings. If
the Legislature had intended to canfer such important new
povers upon justiece courts under the provisions of Article 921,
it is only reasonable tc assume that such intention wvould have
been expressed in clear and unambigucus teorms.

Article 34 of Vernon's Annotated Pemal Code provides,
among other things, that:
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"Wo person who becomes insane after he is
found guilty shall be punished while in such
condition.”

As we understand the facts submitted to us in your
telephone conversation and confirmed by your telegraphic re-
quest for our opinion, the defendant 13 now serving out in
jail his fine and costs assessed on his conviction in justioce
court. You further state that you are informed on reliable
authority that the defendant is now insane., It follows, there-
fore, that he 18 entitled tc his statutory rights which entitle
him to immnity from further punishment while he is in suoh
an mfortunate condition.

While ve are of the opinion that Article 921 is not
applicable, for the reasons hereinabove mentioned, we feel that
the issue of his insanity vel non may be determined under the
provisions of Title 92 of Vernaon's Annotated (ivil Statutes
relating to the regular judicial proceeding in cases of lunscy.
While lunacy proceedings mey only be instituted against any
persan "not charged with a oriminal offense” (Article 5561a,

V. A, C. 8.), ve are of the opiniemn that a defendant is
"eharged” with a orime cnly until the charges ageinst him have
been judicially determined by either an scquittal or a final
conviction. Insszmuch as the defendant, wnder the facts sub-
mitted by you, has been cenvicted and the Judgment of convic-
tion has becomes final, ve are of the opinion that he is no
longer "oharged with & criminal offense” within the meaning of
that term as used in Artiocle 556la. He is cansequently subject
to the lunacy proceedings as provided in Title 92.

You are respectfully advised that it is the copinion
of this department, under the facts stated, that the issue of
insanity may not be tried by the Jjustice couwrt in which the de-
fendant was convicted and that said issue may only be deter-
mined by the cowmty judge in the mmanner provided for in Title
92 of Vernon's Annotsated Civil Statutes,

Yery truly yours




